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Wage and Hour Division, Labor § 541.307

not within its scope, may also have
managerial and administrative duties
which may qualify the employees for
exemption under § 541.1 or § 541.2 (see
§§ 541.205(c)(7) and 541.207(c)(7) of this
subpart).

[57 FR 46744, Oct. 9, 1992; 57 FR 47163, Oct. 14,
1992]

§ 541.304 Primary duty.
(a) For a general explanation of the

term ‘‘primary duty’’ see the discus-
sion of this term under ‘‘executive’’ in
§ 541.103. See also the discussion under
‘‘administrative’’ in § 541.206.

(b) The ‘‘primary duty’’ of an em-
ployee as a teacher must be that of ac-
tivity in the field of teaching. Mere
certification by the State, or employ-
ment in a school will not suffice to
qualify an individual for exemption
within the scope of § 541.3(a)(3) if the in-
dividual is not in fact both employed
and engaged as a teacher (see
§ 541.302(g)(2)). The words ‘‘primary
duty’’ have the effect of placing major
emphasis on the character of the em-
ployee’s job as a whole. Therefore, em-
ployment and engagement in the activ-
ity of imparting knowledge as a pri-
mary duty shall be determinative with
respect to employment within the
meaning of the exemption as ‘‘teacher’’
in conjunction with the other require-
ments of § 541.3.

§ 541.305 Discretion and judgment.
(a) Under § 541.3 a professional em-

ployee must perform work which re-
quires the consistent exercise of discre-
tion and judgment in its performance.

(b) A prime characteristic of profes-
sional work is the fact that the em-
ployee does apply his special knowl-
edge or talents with discretion and
judgment. Purely mechanical or rou-
tine work is not professional.

§ 541.306 Predominantly intellectual
and varied.

(a) Section 541.3 requires that the
employee be engaged in work predomi-
nantly intellectual and varied in char-
acter as opposed to routine mental,
manual, mechanical, or physical work.
This test applies to the type of think-
ing which must be performed by the
employee in question. While a doctor
may make 20 physical examinations in

the morning and perform in the course
of his examinations essentially similar
tests. It requires not only judgment
and discretion on his part but a contin-
ual variety of interpretation of the
tests to perform satisfactory work.
Likewise, although a professional
chemist may make a series of similar
tests, the problems presented will vary
as will the deductions to be made
therefrom. The work of the true profes-
sional is inherently varied even though
similar outward actions may be per-
formed.

(b) Another example of this is the
professional medical technologist who
performs complicated chemical, micro-
scopic, and bacteriological tests and
procedures. In a large medical labora-
tory or clinic, the technologist usually
specializes in making several kinds of
related tests in areas such as microbi-
ology, parasitology, biochemistry, he-
matology, histology, cytology, and nu-
clear medical technology. The tech-
nologist also does the blood banking.
He will also conduct tests related to
the examination and treatment of pa-
tients, or do research on new drugs, or
on the improvement of laboratory
techniques, or teach and perform ad-
ministrative duties. The simple, rou-
tine, and preliminary tests are gen-
erally performed by laboratory assist-
ants or technicians. However, tech-
nologists who work in small labora-
tories may perform tasks that are per-
formed by nonexempt employees in
larger establishments. This type of ac-
tivity will not necessarily be consid-
ered nonexempt (see § 541.307).

(c) On the other hand, X-ray techni-
cians have only limited opportunity for
the exercise of independent discretion
and judgment, usually performing their
duties under the supervision of a more
highly qualified employee. The more
complex duties of interpretation and
judgment in this field are performed by
obviously exempt professional employ-
ees.

§ 541.307 Essential part of and nec-
essarily incident to.

(a) Section 541.3(d), it will be noted,
has the effect of including within the
exempt work activities which are an
essential part of and necessarily inci-
dent to the professional work described

VerDate 22-AUG-97 08:39 Sep 06, 1997 Jkt 174102 PO 00000 Frm 00229 Fmt 8010 Sfmt 8010 E:\CFR\174102.051 174102


		Superintendent of Documents
	2010-11-13T09:34:24-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




